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CORPORATIONS RESERVED POWER OBLIGATION OF CONTRACTS. 

The famous Dartmouth College Case, 4 Wheaton 518, holding 
that the charter from a state to a private corporation is a contract in 
the sense of the provision of the Federal Constitution, forbidding a 
state to impair the obligation of a contract, was an epoch-making 
decision in the legal history of our country. It was feared that the 
logical effect of this holding would be to build up corporate power 
which might become so strong as to menace governmental power 
itself. Hence, when the effect of this decision began to result in 
practical inconveniences, the legislatures, in practically every state, 
granted charters, whether special or granted under general incorpo- 
ration laws, with the reservation of the right to "alter, amend or 
repeal" or to "alter, repeal or suspend" or similar words, without 
any limitation. 

The decision handed down in Garey v. St. Joe Mining Co., 91 
Pac. 369, by the Supreme Court of Utah, is not only important on 
account of the most careful study and thought, evidenced in the 
opinion, but also illustrative as showing the decided trend of mod- 
ern authority. The case draws clearly the distinction between the 
contract of the corporation with the state and the contract of the 
corporation with the stockholders, as evidenced by the charter. The 
holding is that any statute, authorizing the majority of stockholders 
to amend the articles of incorporation against the consent of the 
minority so as to make non-assessable full-paid stock, assessable and 
subject to sale for such assessment, affects the contractual relations 
of the corporation and the stockholders and as such, impairs the 
obligation of a contract within the prohibition of the Federal Consti- 
tution, although the State Constitution provides that all laws relat- 
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ing to corporations, may be altered, repealed or amended by the 
legislature. 

All authorities agree that there is a limitation upon the power 
thus reserved by the various constitutions and statutes but there 
has been a conflict as to the proper construction of the reservation. 
Clark & Marshall's Priv. Corp., Vol. 3, No. 631, /. However, the 
effect is, at least, to reserve to the legislature, the power to make 
any alteration or amendment of a character subject to it, which will 
not defeat or substantially impair the object of the grant or any 
vested right under the grant and which the legislature may deem 
necessary to carry into effect the purpose of the corporation or to 
protect the rights of the public or the stockholders and creditors 
or to promote the due administration of its affairs. Sinking Fund 
Cases, 99 U. S. 700; N. Y. & New England R. R. Co., 151 U. S. 
556. The United States Supreme Court in Shield v. Ohio, 95 U. S. 
319, laid down the general rule that an alteration in a charter of the 
corporation made by the State in the exercise of its reserve power, 
must be reasonable and made in good faith and be consistent with 
the scope and object of the act of incorporation. The State, how- 
ever, has no power to make any material or essential alteration in 
the contract between the members themselves and the corporation. 
Memphis Branch R. R.. Co. v. Collins, 40 Ga. 617; R. R. Co. v. 
Hodgens, 77 Pa. St. 190. 

For instance, where a general incorporation act reserved to the 
State the right to alter, repeal or amend the same at pleasure and an 
act was subsequently passed, reducing the rates which the company 
was authorized to charge, a subsequent increase was unlawful. 
State v. Consolidation Coal Co., 46 Md. 1. Where the Legislature 
reserved this right, it may under such power apply a general law 
regulating the liability of railroad companies for stock killed. Jef- 
fersonville R. R. Co. v. Gabbert, 25 Ind. 431 ; Perrin v. Oliver, 1 
Minn. 202. Where an act granting a ferry charter, reserved the 
right of amendment, such charter, although providing that no other 
ferry should be established within two miles of the one authorized, 
may be amended by limiting the exclusive right to a quarter of a 
mile along the shore. In all these cases the relations of the stock- 
holders were affected in a manner detrimental to the stockholders, 
but the public interest was held to preponderate over such consid- 
erations. All questions of doubt are to be solved in favor of the 
State in such cases. E. Saginaw Salt Mfg. Co. v. E. Saginaw, 19 
Mich. 259; Penna. R. R. Co. v. Canal Comrs. 21 Pa. St. 22. 

New Jersey in the leading case of Zabriski v. Hackensack R. R. 
Co., 18 N. J. Eq. 178, supports the decision of the Utah court in 
refusing to allow the relations of stockholders as between them- 
selves, to be materially altered under the guise of an amendment to 
the charter. To allow an assessment against paid-up stock and for- 
feiture or sale thereof for non-payment, would involve too violent 
an invasion of property and contract rights. City of Detroit v. 
Howell Plank Road Co., 55 N. W. 279 (Mich.) ; Cooke Stockhold- 
ers, Stock and Corporation Law, Par. 492. Although as stated, 
these cases illustrate the modern tendency in this matter, there are 
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very strong decisions supporting the other side of the argument. 
Hinckley v. Schwarschild and Sulzberger Co., 107 App. Div. 470, a 
leading N. Y. case holds that acts, which do no more than regulate 
and control the internal management of a corporation so far as 
it has relation to the public and concerns the policy of the State, are 
within the power to alter and repeal, even although the exercise of 
the power adds to the burden of the stockholder by increasing his 
liability, diminishing the value of his stock or by changing the name, 
offices or proportion in control of the corporation. On this ground, 
the court held valid a decree of the legislature, permitting a domes- 
tic stock corporation whose certificate of incorporation did not pro- 
vide for the issuing of preferred stock, to issue such stock upon 
obtaining the consent of two-thirds of the stockholders. The issue 
of such stock concededly changed the character and value of the 
original stock by subordinating it to the preferred issue. Such 
laws are permitted on the ground that it was a part of the contract 
that such acts might be done. Buffalo & N. Y. City R. R. Co. v. 
Dudley, 14 N. Y. 347. The mere production of inequality in shares 
of stock does not avail to defeat either vested or contract rights. 
Smith v. Atchison, T. & S., F. R. Co., 64 Fed. 272. A similar 
decision in Vermont proceeds upon the ground that the issue of 
preferred stock is a provision, mainly for the object of raising money 
for the purposes of the corporation. Rutland & Burlington R. R. 
Co. v. Thrall, 35 Vt. 536. In the States following this latter doc- 
trine, the fact that every purchaser of stock in the company has 
agreed to accept and hold his shares, when he knows of the reserva- 
tion and of the consequent liability of change, outweighs any con- 
sideration of the disturbance of vested rights. That this minority 
view is, however, disappearing, seems to be evidenced by the dicta 
of several judges in the cases cited, to the effect that weight of 
authority rather than principle controlled their decisions. 

INNKEEPER LIABILITY FOR EMPLOYEES' INSULTS TO GUESTS 

Does the relation that exists between the keeper of a hotel and 
his guest make the former liable for any misconduct of his em- 
ployees by which the guest is injured while in the hotel and in his 
care? Does an innkeeper owe the same degree of care to his guests 
that a common carrier does to his passengers? In the recent case 
of De Wolf v. Ford, 104 N. Y. Supp. 876, it was held, McLaughlin 
dissenting, that an innkeeper is not liable on his implied contract to 
protect his guests from insults by employees for the act of his ser- 
vant in entering in the night-time the room of a female guest against 
her protest, and, in- the presence of others, using towards her insult- 
ing language, and charging her with immoral conduct. 

It is conceded that the liability of both carrier and innkeeper for 
the property of the passenger or guest is that of insurer, but the dis- 
tinction is not so clear as to their responsibility for the person of the 
passenger or guest. The general principle that a master is liable 
for injuries to third persons resulting from the negligence of his 
servant while in the line of his employment, and is not responsible 
for the wilful and tortious acts of his servants committed outside 



